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It used to be said that there were two things that were unavoidable
. death and taxes . There is a widespread feeling today that under our
present tax code only one of these is unavoidable.

' Joseph E. Stiglitz : The general theory of Tax Avoidance ,( National
Bureau of Economic Research( NBER) , Working paper No. 1868,
Cambridge , March 1986, p. 2.
Lgie SMSE 4 gmaa e I Aabide Jalally ) il g chsall e 3 el 5 jlall o 52
) F ) A4S AV ale ) gdan Jlily el 13 Jasind (e Jg) o Siag
things . T o Gesi A0 e ST L Gl juall 5 <hgall o) S0 ¢ larsll
as certain as death and taxes can be more firmly believed
Daniel Defore : The Political History of Devil , 1726. : g
2B Franklin (S 3 (pelaiy Ay (35 sl Zapeally s jlall 028 &)
i35 2 s¥ WG Jean Baptist Leroy sl ) sasiall <Y sl (ps 5all £ LY
"in this world no thing . <yl g Csall lae e ¢ 5o ad ate J48 o Ko
can be said to be certain , except death and taxes’.

gl afa Y Ll A elia o ¢ Jiline Cu e jle Lgidlge Jg8 VAT
" Death , taxes and childbirth , 33N s 15y V5 s Wl & caulidl
there's never any convenient time for any of them ".
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* OECD: Harmful Tax Competition — An Emerging Global Issue
JParis, 1998.
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* Council Directive 2003/48/EC of 3 June 2003 on taxation of savings

income in the form of interest payments.

’Philip Baker: TAX AVOIDANCE, TAX EVASION & TAX
MITIGATION at

hitp.//'www.taxbar.com/documents/Tax_Avoidance Tax Mitigation
Philip_Baker.pdf
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prevalent, no certain cure, has been stated to be “like common cold
no cause for alarm, but often seems to be worse than it really is.
A.R. llersic, D.R.Myddelton, Christie Davies, Anthony : &2l
Christopher and Lord Houghton : Tax Avoision-The Economic, Legal
and Moral Interrelationship between Avoidance and Evasion, The
Institute of Economic Affairs, 1979, Page 5
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8 Phyllis lai Mo: Tax Avoidance and Anti-avoidance Measures in
Major developing Economics , Greenwood Publishing group, USA,

2003, p. 1.
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*William B. Barker :The Ideology of Tax Avoidance, paper was
presented at the Loyola University Chicago Law Journal conference,
“Tax Law in a Liberal Democracy: Exploring the Relationship
Between Tax and Good Governance.”, BARKER.DOC 1/14/2009 .
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condemned as evasion, what is meant is that it is on the wrong side of
the line.
Case: Bullen v. Wisconsin (1916), 240. U.S. 625 at p.630.
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"> L.G.Wallsahutzky: Towards a definition of the term "Tax
Avoidance", Australian Tax Review, Vol. 48, 1985, pp. 48-58.
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“Tax avoidance is generally used to describe the arrangement of

a taxpayer's affairs that is intended to reduce his tax liability and that
although the arrangement could be strictly legal it is usually in
contradiction with the intent of the law it purports to follow.”
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'3 Organization for Economic Co-operation and Development, International
TaxTerms,p://www.oecd.org/document/29/0,2340,en_2649 34897 3393385
3 1 1 1 1,00.html>, (at 10 June 2006).

1% See G.S.A. Wheatcroft, “The Attitude of the Legislature and the
Courts to Tax Avoidance”(May 1955), 18 The Modern Law Review
209-30, at 209. See also J. lan M. Whitcomb, “Judicial Approaches to
Tax Avoidance,” in Report of Proceedings of the Eighteenth Tax
Conference, 1964 Conference Report (Toronto: Canadian Tax

Foundation, 1965,p.58.

1> Review of Business Taxation, A Tax System Redesigned, Canberra,
July 1999, at s. 6.2(c).

-
<



a1 5.9 ¢ & Gy JalaS 2y IS U Gty Gl 0 255 2y o2
o i) Al Lgoeis L50 Qe § Jomy 31 J el s e g 2l
UL J gl i olotanty ¢ Lkl UG (8 fondl pmes daaay Ly 4
oMW 5l ;e 095 Tyl Cif o aSa (1 elie Yl Jo foam
gl

Challenge &wab (3 — Oldeasd 35 gl gl (o padl el L oo g
¢ JFUNag o JLe 3 Gy o 2l coadl V10U Corporation
o2t QY dpadl L e ot A OlS Al (g5 ks c ol Joad
G J ol OF (6T ¢ LSS T8 st U3 alatt OF 0 93 o 31 e 5301
Jomu Vs flast o Gl Vg ey jaakn ¥ 4y ol oy
st Al Gl 338 G5 ey ¢ IS

‘Income Tax is avoided and a tax advantage is derived from an

arrangement when the taxpayer reduces his liability to tax without
involving him in the loss or expenditure which entitles him to that
reduction. The taxpayer engaged in tax avoidance does not reduce his
income or suffer a loss or incur expenditure but nevertheless obtains a
reduction in his liability to tax as if he had.’

1 Challenge Corporation Ltd v. Commissioner of Inland Revenue
[1987] AC 155.
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7 Tracey Bowler: Countering Tax Avoidance in the UK: Which Way
Forward?, TLRC Discussion Paper No. 7, The Tax Law Review
Committee, THE INSTITUTE FOR FISCAL STUDIES, February
2009, p. 11.
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¥ John A. Kay, "The Anatomy of Tax Avoidance." In Income
Distribution: The Limits to Redistribution. Proceedings of the 31st
Symposium of the Colston Research society, University of Bristol. John
Wright & Sons, Ltd., 1980, p.136.
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"All [methods of avoidance] are alike in that they are definitely
contrary to the sprit of the law. All are alike in that they represent a
determined effort on the part of those who use them to dodge the
payment of taxes which congress based on ability to pay . All are alike
in that failure to pay results in shifting the tax load to shoulders of
those less to pay.
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% R.A.Musgrave : Social contract , Taxation and the standing of
deadweight loss, Journal of Public Economic, Vol. 49, 1992, pp. 369-
381.

¥% Rachel Anne Tooma: Legislation against avoidance , IBFD, The
Netherlands, 2008, p. 14.
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tald aig [59F.2"848 , 850-51(2dCir.1974).
" Over and over again the courts have said that there is something
sinister in so arranging one's affairs so as to keep taxes as low as
possible .The rich do so , but they do wrong , for every body owes a
public duty to pay what is fair and equitable , taxes are exaction for
the general welfare , they should not be voluntary contributions for
the rich and forced exaction for the poor . To demand less in the name
of the people is to recant the values of democracy'.
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% Violeta Ruiz Almendral : tax Avoidance and the European Court of
Justice : What is stake foe European General Anti-Avoidance Rules?,
InterTax Review, Vol.33, Issue 12, 2005, p.563.

»% Philip Baker: Tax avoidance , Tax evasion and tax mitigation, op.
cit.,, p. 10.
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Tax avoidance is a course of action designed to conflict with or
defeat the evident intention of Parliament: IRC v Willoughby.
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" The tax authority should assess tax liability according to specific

details of the transaction, taking into account in the individual nature
of each case, which must be open to judicial review...that the measure

should not be exploited beyond the prevention of tax avoidance.
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*IRC v Willoughby, 70 TC 57.

*!' Case : Leur v. Bloem, C-28/95, 17/7/1997.

*2 J.Rector : A Review of the Economic Substance Doctrine , Stanford
Journal of Law, Business and Finance , Autumn , 2004, p. 173.
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*3 Rachel Anne Tooma: Legislation against avoidance , IBFD, The
Netherlands, 2008, pp.40-43.

M K.N.Moore : The Shame Transaction Doctrine : An outmoded and
unnecessary approach to compliance tax avoidance , Florida law Tax
Review , Vol. 41, 1989., and: S. Patton :Treasury Regulation
301.6111-2¢t and the Economic Doctrines : A Plea for certainty in the
Tax Law, Huston Law Review, Vol 39 ,No. 2, sep. 2002, p. 506.
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* Case: Gegrory V. Helvering , 293Us465, 1935.

6 Case: Kinetsch v. United States , 364Us, 1960.

*"R.A.Knight and L.G.Knight : substance over form , The
Cornerstone of our lethal weapon in the IRS's Arsenal , Akron Tax
Journal , Vol.8, 1991, pp. 91-107.
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*J.Rector : A Review of the Economic Substance Doctrine , Stanford
Journal of Law, Business and Finance , Autumn , 2004, p. 174.
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Review, Vol.24, No. 1, 2004, p. 21.
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»3 J.Rector : A Review of the Economic Substance Doctrine , Stanford
Journal of Law, Business and Finance , Autumn , 2004, p176.
>4 S. Patton, p.354.

: JEIS 4illie (g 5258
"I[F ... the taxpayer enters into a transaction that does not appreciably
affect his beneficial interest except to reduce his tax , The law will
disregard it, for we can not suppose that it was part of the Act to
provide an escape from the liabilities that it sought to impose'.
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»6 Case : ACM partnership v. Commissioner 15 7 F 3d. (3dCir.1998).
»T Commissioner v. Court Holding Co.324US 331, 1945.
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" A sale by one person cannot be transformed for tax purposes into a
sale by another by using the later as a conduit through which to pass
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impair the effective administration of tax policies by Congress .
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*0 Case; Furniss v. Dawson , 19844C474, 527.
! Case: Mac Niven (inspector) of Taxes v. Westmoreland investments
limited, 2001, UK HL 6.
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Cases: Federal Commissioner of Taxation v. south Australian Battery
Markers Pty Ltd., 1978, 21 ALR59 , and: Federal Commissioner of
Taxation v. Westraders Pty Ltd, 1980, 30, ALR.353.
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151/151.pdf). The quote within the quote comes from a paper
commissioned from Professor Paul Craig, Professor of English Law
at the University of Oxford.
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the paragraph above entitled " New Zealand's approach to the
interpretation of treaties and the use of the OECD Model
Commentary.

3% See paragraph 9.2 of the Commentary to Article 1.

3Evelyn Kho-Sy: THE LEGALITY OF THE ASSAULT ON TAX
AVOIDANCE PRACTICES IN THE PHILIPPINES, Philippine
Management Review,, Vol. 16,2009, pp. 58-92.
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"It is trite law to say that every taxpayer is entitled to arrange his
affairs as to minimize his tax liability No one has ever suggested that

this is contrary to public policy. It is equally true that this Court is not
the watch-dog of the Minister of National Revenue.
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law jurisdictions’, UNSWLRS 12, University of New South Wales
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Every man is entitled if he can order his affairs so that the tax
attracting under the appropriate Acts is less than it would otherwise
be. If he succeeds in ordering them so as tosecure this result, then,

however unappreciative the Commissioners of Inland Revenue or his
fellow taxpayers may be of his ingenuity, he cannot be compelled to

pay the increased tax.

Peterson v C of IR, (2005) 22 NZTC 19,098, : iu=i>"
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In this connection, it should be stated that a taxpayer has the legal
right to decrease the amount of what otherwise would be his taxes or
altogether avoid them by means which the law permits
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A man may, therefore, perform an act that he honestly believes to
be sufficient to exempt him from taxes. He does not incur fraud
thereby even if the act is thereafter found to be insufficient.
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Isham, 17Wall. 496, 506 428>
[Benny vs. Commr., 25 T. CL 78]. : i

Kuenzle and Streiff, Inc. v. CIR, Id at 641. : iu28°"
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The Commissioner disallowed the deduction on the ground that

they were not ordinary, or necessary, or reasonable expenses within
the purview of Section 30(a)(1) of the NIRC
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“There is no fixed test for determining the reasonableness of a
given bonus as compensation. This depends upon many factors, one of
them being ‘the amount and quality of the services performed with
relation to the business.’ Other tests suggested are: payment must be
‘made in good faith'; the character of the taxpayers business, the
volume and amount of its net earnings. its locality, the type and extent
of the services rendered, the salary policy 'of the corporation'; 'the
size of the particular business'; -the employees' qualifications and
contributions to the business venture': and 'general economic
conditions”.

C.M. Hoskins and Co. v. CI R, Id at 440.: 4xx8°"
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tax risk and tax avoidance: analysis of a face-to-face corporate
survey’,OUCBT, Working Paper no. WP08/14, 2008

327 4. Coulter and L. Joyce, Research to Support the Implementation
of Proposals in the Review of Links with Large Business, HMRC
Research Report no. 58, December 2007.
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3 Joseph Raz “The Rule of Law and its Virtue” in Joseph Raz The
Authority of Law: Essays on Law and Morality(Oxford University
Press, Oxford, 1979), 210, 213 .

3 John Rawls A Theory of Justice (The Belknap Press of Harvard
University Press, Cambridge (Mass.), 1971), 235.1221330 vI

3% Rebecca Prebble and John Prebble_:  Does the Use of General
Anti-Avoidance Rules to Combat Tax Avoidance Breach Principles of
the Rule of Law? , Sanford E. Sarasohn Memorial Conference on
Critical Issues in International and Comparative Taxation, 2010,
p-11.
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